THIRUVANANTHAPURAM

Complamt No 252/2022
‘ Present Sri. M P Mathews Member

,Dated21St“‘Febmary52023f." o

COm " f,lamant

 Nihaj G Mohammed
Centre A, Alappatt Herltage Bulldmg,
M.G.Road, Ernakulam 682 035 .

| Resnpnden.t_s |

1 Shamler Marlckar
CE. & Dl;fector

(By Adv. Prasannakumar)




| - _"Nest Orchld Park’ located a‘ VlJ-aya ra

5.7 avad Kuttikaran Hassan
‘ lerector

Nest Realtles Indla Pvt Ltd

Macker Manzﬂ XX/125 Thynothﬂ Lane o
-Alwaye 683 101. [ |

6. Althaf Jehanglr

: - Director, a

Nest Realties Indla Pvt Ltd ol
Macker Manzil, XX/125 Thynothll Lane e
Alwaye 683 101. :

T ~Prem1n Shamier Marlckar :
Director, Mar1ckar Plantatlons Pvt Ltd

: A-10, Kent Paradlse Palarlvattom
Cochm 682 032

| The above Complamt came up forkv"rtu h G
'Only Counsel for the COmplamant Adv Prasannakum, ra _ended the

| ahearmg

. 1 The Complamantlsan allbtteef 0




 Rsl, 55 200/-

prrce and the Complalnant Was offered a 2 ] i s ent |
' w1th a super bullt up area of 1082 5q. ft for the ﬁxed prlce of
| '_i‘Rs 27 OO OOO/— by a marketmg personal of the 2’1‘1l Respondent |

: “ :Based on the same the Complamant had booked a 2] ;“1 apartment |
| 1‘1n the sa1d prOJect havmg super burlt up area of 1082 sq ft on the
3rd ﬂoor and pald a token advance of Rs. 1 OO OOO on 29/02/2012
On 29/02/2012 the Complamant pa1d a further sum ofr:
Rs 5 OO OOO/- through the bank transfer to the 1St Respondent and
” "'executed two agreements w1th h1m 1e agreement for sale and "
11 agreement for constructlon The ﬁrst one was to sell the
" ,Complalnant an und1V1ded area of O 518 cents bemg the
'Complalnant S proportlonate share in the 102 695 cents of land

, yyvested w1th the 3rd Respondent together w1th rrght to construct a,‘ e

3 ZBHK apartment and proportlonate share 1n the common ,facrht1es o :

and one covered car parkmg area for a total cons1d" ‘atron of :

whrch form part of the overall cost of the ap rtment

~ ofRs: 27*0‘0*00’0/*;,,

The second agreement was for the constructron

 and sale of t,,e sard apartment




3 The sale agreement further provrded for 1nterest @ oy

fdefault in

L | 4 | i The Complamant further submltted that the
- ,progress of the Work on the pI’O_] ect was not commensurate w1th the
" : payments Thereafter the Complamant avarled a housmg loan from |
| Ax1s ]ank Ltd and a sum of Rs ll 88 489/— was pa1d to the 2nd
:Respondent on l7/09/2013 Thereafter at dlfferent dates further
| sums a; *gregatmg to Rs 8 12 807/-Was pa1d by the Complamant to
:,- the 2nd u;:espondent 1rrespect1ve of the stage of construct1on due to

thelr pers1stent demands coupled wrth promrses Thus the payments |

L : SO far made aggregated to Rs 26 Ol 296/- WlllCl’l exceeded 96% of

- cost of ﬂat

5 It was further submrtted by the Complamant that t,

” '*f’now”;'"more than 8 years and 7 months have elapsed from the:,' o




o to the ,Complamant befor the end of Junei2018 The Respondents L

| ;R dld not: respond“to the notice, though the notlce Were dehvered o

‘ them .n 29/09/2‘018}:;the Cornplarnant fi !da consumer Co _plamt,' i

agalnst the Respondents w1th the Kerala tate Consumer Redressal |
Commlssron allegmg deﬁcrency 1n servrce and restrrctlve trade

f practlces and unfarr trade practrces The sard case bearmg No CC f

L amount of Rs 26 01 296/- to the Respondents After havmg

: collected more than 96% of the sale consrderatron the Respondents E .




, o : Exbt S Sthe C OPy 0 fagreement for Sale dated |
1 j,1 05/2013 executed between

o dRespondent represented*?by the 1 Respondent As per the sald

Complamant and ti}’e} 3rd~p

i ‘agreement the Respondents agreed to sell & the Complamants
agreed to purchase 1082/205”0 undmded share equlvalent to |

f‘l’~?¢cents 1n the land together with rrght to construct a twof

o pbedroom apartment No 3-A 3 T ‘,gfif‘fsuper bullt up area of 1082-




‘ RC;S -11“ complete the sard constructlon on or before |

| 3()/09/2013 w1th a grace perrod of 3 months k' 'k

12 Exbt A3 is the copy of mlnutes of the meetrng .

;conducted by the Respondents ‘with clrents 1nclud1ng the
Complalnant In the sard meetrng the Respondents assured that

| around 3 5/40 apartments will be ready for handover by 3()/ 12/2016.

e 13 Exbt A4 is the copy of lawyers not1ce dated |
'31/05/2018 1ssued by the Complarnant to the Respondents |

demandlng completron of the construction ‘of complamant S

S apartment and handover 1ts possessron before the end of June 2018,

»uwrth all agreed 1nfrastructure facrhtres amemtres and comforts

o 1nclud1ng the completron certrﬁcate and occupancy certrﬁcate along

 with costs and damages

kExbt_AS is the copy of payment summery dated -




17/09
2203 Rale280700
24022014  Rs1,0000000
28102014  Rs1,00,00000
06082015 Rs1,00,00000

‘25/09/201:5, . | Sl Rs,l,,OO,Q(f;)0,00:‘

As per Exbt.A3, A4 & the website malntamed |
| by the Authorlty itis clear that the Respondent have not completed

’ “the construct10n of the apartment tﬂl 2018 even though the ,‘
The |

| ‘promlsed date of completlon was 30/09/2013 as per Ext A2.

| sald pI‘OJCCt 1s reglstered w1th the Authonty under seetlon 3 of thef“‘, o

;Act 2016 and a reglstratlon certlﬁcate was also 1ssued and 1s Vahdf l

| . 'up to 30/09/2’022 It 1s clear from the web31te of the Authorlty that l




g d ,y,xcompleted by kthe* ,dal‘e 'Speelfed therem | or due to

f-d?zs ntmuance of -hzs bus Ss‘"as a*developer on accoum‘ of

"“"sus enszon or revocaz‘zo 2 L’fﬁ:z‘he regzstraz‘zon under thzs Act or for |

]*:f k‘i’any other reason he Shall not be lzable on a’emand to the allottee ’

: k[jzn case the allottee wzsﬂesf to wzthdraw from the prOJect wzthouz‘

i pre]udzce z‘o any ol‘her remedy avazl a. ?f"le: fo returrz the amount

recezved by hzm in respect of that apar’ment plot buzldzng, as the i

- cas may be, wzz‘h znte St at Sueh rate as may be prescrzbed zn z‘hzs i

: Acz‘ Provzded thaz‘ where an allottee does not zntend to wzz‘hdraw

from z‘he pr0]eet he shall be pald by z‘he promoter lnterest for every‘




Whrle dlscu;

- he objects and reasons of the
Act 2016 Supreme Court in Judgement dated 11/1 1/2021 M/s

[ ;';Newtech Promoters and )evelopers Pvt Ltd Vs State of UP &_ o .

1mportant observatlon and the same 1s :

" ;_reproduced below “T he unqualz‘,zed rzght of the allottee to Seekr
G refund referred under Sectzon ] 8 ( 1 ) (a) and Sectzon 1 9(4 ) of the Act

zs not dependent on any contlngenczes or Stlpulatzons thereof [t? .

appears that the legzslature has consczously provzded thls rzght of

1€ jfund on demand asan uncondztzonal absolute rzght to the allottee

f .]f the Promoter fads to gzve possesszon of the apartment plat or

£ buzldzng w_y hzn the tlme Stzpulated under the termS of the agreement* R




: amouj

/allottee is entitled to withdraw from

Respondent/Promoter along Wlth 1nterest as prov1ded under ectlonr

18 of the Act, 2016,

- 18 As per the master data avallable on the web31te

| ; of the m ‘rrstry of corporate affarrs the lst 4th & 5th Respondents are
| the dlrectors of the 2nd Respondent company and 7t Respondent is
the drrector the 3rd Respondent company Hence, all the Respondents |

are Jointly and severally lrable_to reﬁmd the

p1yved from the complamant along wrth mterest accordmg‘ :
~ to sectron 18(1) of the Act 2016 As per Rule 18 of Kerala Reale
Estate (Regulatron_ & Development) Rules 2018 (herem after
referred as Rules ‘2’01 8)5{ the rate of mterest payable by the Promoter ‘k

shall be State ]ank of lndla S lenchrnark Prlme :Lendmg Rate Plus i

. Two Percent and shall be computed as srmple 1nterest The present» .

~ SBI PLR rate is 14 15% with effect from- 15/12/2022. The

Complamant is: entltled to get 16. ?‘5% srmple mterest on the amount :

| pa1d from the date of payment:as detalled above m the payment“
k ate'fof refund as per Rule 18 of the Rules 2018 butiz,l

scheduleitr | th

| f’_the Complalna', ’ ,hf',, k cla m:to 12% 1nterest Hence it is found

" s1mple 1nterestfr | the date of r elpt;of payment

bt 6 Respondent 1s hable to refundi”;: L

; i_,ants along w1th 12 %f‘; - .



O The Respondents 1 to 5 and 7 shall returns |
- the amount_of Rs 26 ()1 296/— to the Cornplarnant with srmplei |

| ﬂinterest @_12% per annum from the date of each payment t111, o

hthe date of reahzatron |

o 2 g the Respondents fall tO pay the;‘

al ::aforesald sum as drrected above w1th1n a perrod of 60 da}’S‘ |

" from the date of recerpt of t:f'i'is order, the Complalnant is at

'hberty to recover the aforesard sum from the above
i "Respondents and therr assets by executrng thrs decree 1n, |

- accordance w1th the Real Estate (Regulatlon & Development)

. Act andRules .




'Ext Al Copy of agreement for sale |
o Ext A2 Copy of agreement for Constructlon |
- 'Ext A3 Copy of mlnutes of meetrng dated 28/ 10/2016 |
o Ext. A4 Copy of lawyer s notrce dated 3 1/05/2018 1ssued by the
, | Complamant | |
e ,Ext A5- Copy of payment summary dated 19/ 1()/2017 1ssued by the;, . |

Respondents







